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1 

Revisions to Cable 'l'elevision Rate Regulations ) 
1 

Implemen~ation o l  Sections olThc ('able Television) 
Consumer Protection and Compe(ition Act of 1992: ) 
Rate Reg ti I at i on j 

) 
j 

Provision ol'Regulatetl ('able Sewicc 1 
j 
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Adoption ol'a Ilniliirnm Accounting Systein Ibr the 

MB Dockct No. 02-1 44 

MM Docket No. 92-266 
MM Docket No. 93-2 I5 

CS Docket No. 94-28 

CS Docket No. 96-1 57 

I I): l l i c  Comniission 

REPLY COMMENTS OF COMCAST CABLE COMMUNICATIONS, INC. 

C:omcast Cable Coinmunicatioils. Inc. (.'Coincast" o r  the "Chnpany"), by its atlorneys 

and pursuant to Sections 1.41 -5 and 1.419 of the Coii1n)ission's rules, 47 C.F.R. $$ 1 .415, I ,419, 

hercby submits these Reply Cominents regarding tlic ahove-captioned mattcr.' 

INTRODUCTION AND SUMMARY 

('onicas~ supports the C: i~ in i i ien is  f i l ed  by thc National Cable and Telecommunications 
2 '! ..\ssclciation ("NC:'l'A"). (:ox (:onimLinicaliolis, Inc. (Y'ox"); and Cablevision Syskms 

Revisions lo Cable Telcvision Rate Regulations, Notice ofJ'ropo.wd Xulrmrking ond 1 

()/zit,/.. 
2002); %w. ~ K C :  Rcd 
(Sept. 5 .  2002) (col lect ivc ly~erei i ia f ter .  the " A r P R W ) .  

National Cable and -IL.lecoiiiniiinications Association ( f i led Nov. 4, 2002) ("NC'T,I ('o/lznzentj':). 

l h i s i o n s  to Cablc lelcvision Rate Regulations. M R  Doclcct 02-144, C o j l ~ ~ ~ ~ c n t s  Cox 
C:c in1 ni wi i cat i on s. hie. ( t i  I ed N ov. 1. 3-002 j (Y 'OX ( ' o N I ~ w ~ ~ . Y " ) .  

ICC Rcd _. FCC 02-177 (rcleased June 19.2002), 67 Fed. Reg. 56882 (Sept. 5 ,  
. F C I  02-228 (released August 14, 2002). 67 Fed. Reg. 56880 

! Revisions to Cable Television Rate I<cgulations. MB Docket 02-144, Coininen& o f ~ h e  

~' 



C‘oiqwalion (“Cal>levision”)4 (with Comcast collectively, the “Cable Parties”), which 

complcment the proposals set forth in Comcasl‘s own initial 

the Cable Parties iavc pi-ovitlcd a balanccd road inap for amending the Conm1ission‘s rt~les io 

accoiint for the suhstantial legal and compctilive developments that have occurred over the nearly 

l c i i  ycars since the C’ommission l i r s l  formulated its cahlc television rate regulations. 

Comcast submits that 

Given lhe fiindamcnlal principles embodied i n  thc 1992 Cable Act,” the Cable Parties 

urged t l ic C‘vnimission i n  their in i t i a l  Coniinents to simplify and streamline the existing rate 

rcgul;ltions wlicrcvei possiblr i n  a inanner that is fair  t o  both cahlc operators and he i r  customers. 

I hc C’nblc Pnrtics each pro\#itled specific p i - ~ p o ~ ~ l ~  10 acliicvc those ob-jeclives consistent w~ith 

[he sutute, intervening de\elopments in t l ic multichannel video progrmiming distribution 

( ~ ‘ h ~ [ V l ’ l ) ~ ~ )  iniarket, and basic filii-ness Ibl- both cable operators and thcir custoincrs. .4ItIiouyh 

(:omcast m i l l  iio1 reitcrate the dclails ot‘those proposals here, Comcast continues to urge upon the 

Commission the balanced, realistic. and IBir approach reflected in the initial Comments 

submitled by tlie Cahlc I’aities. 

I n  contrast. Comments liled by the Nalional Association o f  ~lelecoininunications Officers 

Advisors. e/ trl. (.‘NAIO.A”)’ iiic devokd allnost entirely to unwarranted attacks on the 

(:oninlission and the cable inilusti-1. And. thc N 4 7 T I A  C’om/nen/.s are far fi-om ccinstl’uctive. 

’ kvisioiis to Cable Television I W e  Kcgulations, MB Dockct 02-1 44, Comments u l  
Cablcvision Systems Corporation ( l i led Nov. 4. 2002) (“(‘uhlwi.r.ion L‘ommenLv”). 

i Revisions lu Cable Television Rate Regulalions, MB Docket 02-1 44, Comments of 
Comcast Cable Communications. lnc. (filed Nov. 4. 2002) (‘Y,’ow7cm~ ( ‘o rnmtn/ .~” ) .  

The (:able ‘L:levision Consumer Protection and C:ompctition Act of 1992. Pub. L. No.  i, 

102-385, 106 Stat. 1460 ( l W 2 j  (the ”1902 Cable Act”). Congress designed the 1992 Cable Act 
to: ( i )  “reduce adminislrativc burdens on subscribers. cable operators, lianchising autliorilies. and 
Ihc (:ommission,” 47 [J.S.C. 4 543(b)(2)(A); (ii j “ensure that cable operators continue to e x p a d .  
where economically justitled.“ 1092 Cablc Acl, 4 2(b)(3), I06 Stat. 1463; and ( i j i )  ‘‘rt./Y 011 the 
marltctplacc, lo tlie maximuin cxtcnt l‘easiblc,” Id.. 5 2(b)(2). 106 Stat. 1463. 

7 Revisions to Cablc Television Rate Regulations, MB Docket 02-1 44, Comments o f  [[le 
Nulional Association of l‘elcconiniunicalioiis Officers and Advisors, the National 1,eague of 
Cilics. and the Miami Valley Cahlc Council (liled Nov. 4, 2002) c c ~ \ / ~ y ’ ( ) , A  (~‘ow7fnen~,r.’’). 
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Atlopt ion of its positions cei.tainly would r e s ~ i l t  in 21 cascade of litigation that could hardly be in 

thc ititcrest of tlie co~is~tmers NAfOA purports to represent. As  explained in greater detail below. 

(lie C:oniinIssion should rcject NATOA's proposals (i) because they conflict with the s ta t~~te .  

utiderlying congressional policies. and the Commission's rules. and ( i i )  because they are lopsided 

and utifair. 

The Cominission should rc,jcct NAlOA's  astonishing assei-tion that the Commission's 

masimum permitted rates are thcinselvcs "~inrcasooable" because there can he no serious debate 

that t l ic Commission's cable rate tirrmula produces ajudicially approved competitive rate. ' l 'he 

fact t l i i i l  cable operators routiiiely comply with the Commission's rules caiiiiot leyitiinakly he 

uscd to dcmonstratc t l ia l  / . c y h r c ~ /  ralcs are "iinrcasonable." 'The Commission should similarly 

disccruot NKI'OA's out Landish accusation that the Conmission itself "positively encouraged 

cwsions" of  its rate regulations bccause [hat a c c ~ ~ s ~ t i o i i  simply is lintrue and becausc the 

procecdings NKI'OA cilcs iii supporl o f i &  charge i lemonstl-ale ,just the opposite. 

NAI'(~)A's othei- propt)sals shoirld be I-qjectcd becausc they arc irreconcilable with the 

~~(iinru~tiiications Act  and 11ic Conimission's rulcs. Indeed. the Commission has alleady rejected 

inany oTNAl'OA's proposals Ibl- precisely those reasons. l o r  example, allliough NATOA argt~cs 

Ibt. the use ol'ptinitive sanctioiis i n  conncction with alleged violations of the  C:omniission's rate 

regtilation. Ihc Commission previously considered and rqjectcd that proposal as inconsistenl with 

explicitly expressed congressional intent. Similarly, NAI'OA's various proposals regarding 

eflbctive compelition procc,cdings ignot-e statutory I.equirernents for francIlise-a~-ca-l~ased findings 

grcltltidcd i n  either compctitor penetration 01' compelitive services provided by local tclcphone 

companies. iuld wot~l i l  also impose tinwarranted administrative burdens on cable operators and 

h e  Commission. NA'I'OAs proposal regarding the imposition of additional local fees on cable 

opei'alors should he rqjccted as latafly i n  coiitlict with the statute's Cranchise fee limitations. 

I? 11;i 114. the C'otn 111 iss i c in  slin uld Tejcct lopsided and 11 t i  fair I ,FA proposals regariii ng thc addition 

and ilclelion 01' rcg~tlated pmgrii~ntiiitig services a n d  slinti ld inslcad re-affirm t],c [:olnlnission's 

IX  1.111l12 I l i l l l l 7 . i  - 3 -  
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carlicr decisions to provide eveii-handed rate adjustments as noted in Corncast's initial 

Cnmments. 

DISCUSSION 

I .  Basic Servicc Tier Ilates at or tielow the Maximum Permitted Rate Established 
Under the Commission's Rules are Reasnnahle by Definition. 

AllhoLlgh the NATO,4 C'o~nmen/,v repeatedly berate the Commission for allegedly failing 

to "IiCCP rates rcasonabk."R "fullill the intent of Congrcss."" and "prevent evasions.""' its 

reasoning in S U ~ ~ O I - ~  ofthose assertions is both circular and internally contradictory. According 

to NATOA. acknowledged competition from Direct Broadcasl Satellite ("DBS") providers "has 

not been sufficient tu bring about competitive ratcs."' 

ncit only by an empirical comparison between DBS and cable rates,'* bu t  also by the New Jersey 

Divisiuii ofthc Ratepayer Advocate's Commcnts in this very proceeding.I3 In addition, using 

rcasoning reininisceiit o t a  dog chasing i t s  tail. NATOA claims that the Commission's regulated 

ni;Isiiiitini pci.mittcd ratcs ("MPRs"), which rcplicate the ratcs ol'a fully competitive marltcl, ai-e 

tlieniselvcs "unrciisonable" because cable operators consistently comply with the rcgulated 

'This nonsensical assertion is contradicted 

NAT'O,,l 'oninzcrzl.~ a t  7 

l l i  at \ 

Id. at \). 14- 16. 19, 44-46. 

8 

il 

111 

I1 ld. at 9 

For example. Comcast's Arlington. Virginia cable system offers a complete package of I' 

video programming. which, including premium serviccs provides over 168 channels, for a 
monthly rate ofPd77.95. DirecTV's comparable package, excluding premium channels, costs 
RXS.99 monthly, while EchoStar's comparable package, including premium channels, costs 
578.98 inonthly. ,See l i t tp:/ /www.directv.coni/DTVAPP/le~~Packa~eOverview.is~~~ last visited 
Nov.  25. 2002; hltr,://www.dishnel~iork.corn/conte~it/progra~nniiii~/packages/aniericas 
_ i ~ ~ ~ ~  evervtliing pack. lasl  visited Nov. 25. 2002. 

NLW .Ici.scy Division or the I<atepayer Advocate at 7 (filed Nov. 4. 2002) ("AV /kr/rp~rycr 
( 'ot77mcn/,~.'). citing Petcr Grant. 7 /1c  ( ' r~h le  Guy ( ~ ' I / / . s  f/i,v Rtrtes. W ALL ST. J . ,  Scp1. 25. 2002. 

I (  Revisions to  Cablc 'Iclevision Raic Regulations, MB Dockct 02-144, Comments of the 
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14 I\41'Ks. as they are required to do tinder the Commission's rules. 

the Commission's ItiIes. howcver. tlie MPR cstablished by the Ckmmissioli's fol-mula is 

Ireasonable by ilcliiiition. as is any ratc that is either cqual to or less than thr  MPR. 

[Inder the 1992 Cable Act alld 

In accotdance with congrcssional intent, the Commission specifically devised the 

bcnchmarlc rate to accurately replicate the rales chargcd by similarly situated systcms subject to 

effective compclition, and thc United States Court ot'Appeals for the District of Columbia 

Cii.cuil explicitly aflitmed the Commission's methodology for doing so. 

specitical ly determined. and has consistently re-allirmcd, that an operator's "[a]ctual rates that 

arc ; i t  o r  bclow chis coinpclilivc ICKI will be deemed rea~onable"~ '  and that any rate at or belon, 

thc Coiiiiiiission's Ml'K is reasonable by dcfiiiitioii. 

Cammissinn's regulated BS I' ratc ~~  which represents ajudicially approved competitive rate ~ 

is itself '-iinrcasonablc" because cable operators uniformly coinply with i t  is akin to turning both 

thc l i iw and reality on their heads. 

I 5  

I 6  The Commission also 

I S  Therefore, NATOXs conleiition that the 

NA7lIA  c 'OllllllCI? i t  I0 ("Fvery case where a cable operator. . . charges less than tlie I 4  

MI'R i-cpreseiits a case where the Commission's rules fail so completely that, far from producing 
reasonable ralcs. they yener;ite iiiiixitntiin permitted ratcs so high that evcn a monopolist cannot 
yet people to pay them."). 

C'ilmpctition Act 01 '  1992: Rate IRcgulation. Kcpiw/  and Order und f iurfher Norice of PropTed 
Rii/c,iiirrkin,q. 8 FCC Rcd S63 I .  5476. 575 I, 5766, 61 34 at paras. 172, 180, 205, and Appendix E 
( I  0 0 3 )  ('.Ru/e (ht lw");  Implementation of Sections oi'the Cable Television Consumer Protcction 
and Competition Act of' 1992: Rate I<egiilatioii. .Second Order 011 Rcconsiderurinn, Fozwlh Reporl 
titid ilrrr'o: rrnd p'it/h ,'v)olicc o / / ' r o / x ~ . ~ c d  Rdemuking. 9 I;CC Kcd 41 19 at paras. 53. 105 ( 1  994) 
(",Ot.ond Xecon.ridcrri/ion Order"): .see r r / . c o  47 IJ.S.C'. 4 543(b)(l); 47 LJ.S.C. 4 543(/)( I )  
(defining effective comprti tion). 

the Conimission's methodology against challenges from both LFAs and the cable industry). 

I~nplemeiitatioti of  Sections ol' the Cable Television Consumer Protection and I i 

T i m ~  Hkrr~er Bnieriuin~izem C ' o  I. l:C,'i,'. 56 P.3d I5 I ,  164-71 (D.C. Cir 1995) (upholding I(# 

Krr /e  Onier. X FCC Red a t  5770. para. 213. 

See. e.&!, ,Mredi/h ( 'uhle. 14 FCC Kcd 9202 at n . 1 0  (Cab. Serv. Biir. 1999); TC'lqf' 

17 

I X  

I 'ci f i i ,s~~/i 'r f i?iL/ .  Inc.. 13 PC'C: Rcd 5 1 I9 at para. 7 (Cab. Serc. Bur. 1998); (:ulavision, Inc., 12 FCC 
k d  3753 at para. 4 (Cab. Sew. f h r .  1997); Sunznzor?.\ C'oi7?nzunicufions o/-New .ler.se,y, Inc., 1 I 
t.'(~c' Rcd 17255 at paras. 5 .  14 (C'ah. Serb'. Bur.  1996): A/r,y/in (,'uh/evj.yjoiq, 10 pC:C l<cd 13059 
( C a h .  Serv. Bur. 1905). 



A s  NXrOA implicitly concedes,") cable opcrators devote considerable effort to ensuring 

that their regulated basic service ticr ("BST") rates are maintained at or below the MPR in 

accx)rdance with the Coinmission's rules, and cable customers have been thc bcncticiaries ofthat 

clfort. NA'I'OA coniplclely ignores the possibility that operators charge less than the MPR 

because they are constrained by conipetitive forces and bccause hey  believe that a lower HST 

rate niakcs sense for both the operator and ils customers. A lower RST rate allows more 

consunicrs to subscribe to cable service and provides operators with the ability to tailor 

marketing ol'non-basic and prcmium services to n greater audience. Even if all cable operators 

ch:it.ged the absolute maxiinurn rate allowed by the Commission's rules, Coincast has no doubt 

i h a l  NAI'OA would s t i l l  be asscrling rates were Loo high and cable opcrators wei'e nionopolists. 

N A T O A  also berates the Coinmission h r  "the inosl damaging failure in thc Len-year 

histoi-y of'C:omniissioii rate rcgulation" I I ~  allegedly "tak[ingJ steps that positively encouraged 

evasions" ofthe Commission's I-des. 

NA'I 'OA ti-ots ot11 tu 1x)Istei- its specious accusations actually confirm the staft's adherence lo 

govcrning l cg l  principles ; r i d  their commitment to equitable application of the Coinmission's 

rules. 

211 I'liis startling asserlion is simply IBlse, and the scenarios 

1:or cxample. NATOA complains Ihat tlic C:ommission's revision of paragraph 55 ofthe 
) I  N I ' R M  had the p i ~ r ~ i o . ~  ol'allnming cable operators to evade the Commission's ~.uIcs: 

N A ' I O A ' s  accusation is particularly outragcotis. Givcn thc acknowledged confusion among both 

12T.'i\s ;Ind cahlc operators regarding the stinsct of "Caps" method adjustments, congressional 

eliluinalion of (:PS'f regLiI;ition. and the mechanical inconsislencies in the operation of  TCC 

F [ ~ r r n  I240 resulliiig i n  part from those intervcniny legal and regulatory developments,'* due 

,1!.41~1,4 ('ot17nien/.\ at c)-l 0. 

Id. at 14. 

Id. 

\\;P/?!M at para. S S ;  Ibxisions to Cahle Television Rate Regulations, Ordc,r, 

I I J  

2 0  

FCC: Itccl ? Z  
~._ 

FCC 02-228 (released August 14, 2002). 67 Fed. Keg. 56880 (Sept. 5.2002). 
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procces and binding ,judicial precedent i n  fact required tlic Commission's revision of paragraph 

J > .  

and deletion of programming services is a central issuc in  the NPKM nearly tcn years actel- 

adoptioii ol'the Chinmission's rate regulations demonstrates that the rules were subject to various 

iiiconsistent but reasonahlc interpretations. \diicIi NATOA conceder.*" 

- - 2 3  Indeed. the fact that the proper inethodology for adjusting BST rates to retlect the addition 

N A  1~0A.s attack on the Commission lor i t s  handling ofthe c i  lu curle tier issue is 

siniil~irly disingenuous. Far limii being the "classic example of rewarding evasions" as NA'I'OA 

clainis." ~ l i c  Comniission's approach honestly attempted to stccr a course hctwecn statutory 

policies and requirements, ainhigtious initial I-eguliitions. and equitable results for cable operators 

and thcir custoiners. In thc Rtrlc, Ordeler., the Coniniissioii dctcrmined that collective offerings of 

unregulated premium services woulti not constitute a regulated CPST provided certain conditions 

wcre met."' In  the ,Second Kccoii.r.icler.n/ion Order. 

regarding the interpretation o t ' i r s  ini t ial  dctci-minatio~l in certain instanccs and provided fifteen 

interpretive guidclincs lor both LFAs and cable operators to assess whether a collective offering 

01.d itr c w f c  scrvices should be accorded regulakd or unregulated trcatiiicnt.2x Finally, in the 

27 ttic Commission expressed concern 

'' ./i.ir?i/,v /3,-orrdca,vlin,y o/ F/oridt/, Iiii.. 1' FY'C. 21 I ~ . j d  618, (728 (~1.c:. Cir. 2000). citing 
C;c.nerci/ LIVL.. C'o. L'. Kf%. 5; F.3d 1324. 1328-30 (U.C. CiI-. 1995) (LvIicrc a regulated party's 
interpi.cration of i-e&ulations '.is rcasonable. and where the agency itself struggles to provide a 
dcliniti\ je i.eading ol'the regulalory requirements, a regulated party is not 'on notice' of the 
agency's LllTimalc interpi-clalion o f  the rcgulalioiis, and may not be punished." Id. at 1333-34); 
Srr/e/li/e Nroudcictrt~in~ ( ~ ' c J . ,  liic.. I,.  /.'C'C'. 824 F.2d 1 ,  4 (D.C. Cir. 1087); Clni/edIS/cf/e,$ v. /(u.v/ 
(',,n.li,zirnicri/ion,v G i m q ~ .  f n c  . 42.5 F. Supp. 1020, 1033 (ED.  Va. 1976). 

ArATOA 'ommen/.s at 41 -42 

2 5  Id at 1 s. 
"' 

RLI/C Or i k r .  8 F('C Rcd a t  5836-37. paras. 326-28 (u lo c w t c  packages were unregulated 
iI'(i) the combined package price did no1 exceed the sum of the charges [or the individual 
scrviccs, aiid (ii) thc operator conlinuetl to offer the component services 011 a stand-alone hasis). 

" 9 IYY' Rcd 4 I 19. 

Id at 42 15- 17. para. IO6 2s 

- 7 -  



>Sis/h ReL,on.tid~le,.ri/it,n Order,2’ the Cominission acknowledged that “neither [its] original two- 

pall lest nor [its] intcrpretiw guidelines provides a clear answcr with respect to the permissibility 

orsuuic a la carte packages thal havc bccn ol‘fered.””’ On reconsiderdtion. the Commission 

reversed its pi-cvious iositioii and held llial “it Id carte packages arc CI’STs within the lncaning 

ot‘.  . . the I002 Cable Acl,”” mhich suLijcctcd sucli packages to regtilation under the then- 

governing lami. Under ccrlain circumstanccs, however, the Commission permitted some u lu 

CW/C p a c l ~ i g c s  prcviously crcatcd in good-faith pursuant to the Commission’s initial 

determinations to be treated as Ncw Producl Tiers (“NPl‘s”) under the Commission’s rules.” 

Ikiihcr than condoning evasions as NA’10A claiiiis. the Commission’s actions rcprcscnted an 

hones( a(teinpt to ciihiincc consuiiicr choice consistent \vir11 the policies tinderlying Ihc 1992 

Cable Act and \villi an  tinderstanding that “a rcgulatctl party acting in good faith’’ should not bc 

pre,jiidiced whcii i l  is d in able “to identil). with ascertainablc certainty, the standards with which 

the agency expects parties to conform. 

dirl‘ei-ent vic\v of  due process rcquircinciits. 

~ 3 3 ;  NATO/\ and ils mcniber LFAs obviously have a 

Iniplcrncnlatioii of Seelions ofthe Cable ‘relcvision Consumer Protection and 
C‘onipetition Act 0 1  1992: Kate Rcgtilation, S;x/h Otzlcr on Reconsideration, F$h Report trnd 
Ordo: mid S e w / i / h  h’o/ire of / ’ ~ o , w J , s ~ ~  X1rlen7crking:. 10 FCC Rcd 1226 (1  994) (‘LtYix/h 
Kcc.on.vicr%.rn/ion Ortler”), .//’id Adelphirr ( ‘ommunictrrion.(.~~e~/~jf~~~,~ C w p .  v, F(,’C:, 88 F.3d 1250 (D.C. Cir. 
1096). 

Z’) 

ld,.  IO FCC’ Red at 1241. para. 45. ill 

ld at para. 46  4 1  

1 1  ’_  ld. at 1243. para. 5 I (in cascs where i t  was not clear h O W  thc Conimission‘s pre\8ious lest 
,SI~OLIICI he upplied to the package at  issue. the C‘ommissiori though[ it “fair, in light of thc 
tinccrtainty cre‘ited by lits] test. to allow cable operators to treat [those] exisling packages as 
N I’ I s:-) 

’’ (;enc,r[r/ E‘JCL.. ( ‘0 .  11. F;/%? 5; T ‘ . Y  at 1329 (inlernal quotation marks omitted); .see d S ( J  

, C r / c / / i / e  Urondcrr.~/in,q ( ‘0. 1’ /;<’( ’. X24 F.2d at 4 (“the Coinmission through its regulatory power 
catiiiot. i n  clf‘cct. punish a mcnihcr of the  rcgulated class for reasonably interpreting Commission 
rules”). 



NATOA‘s propensity to distort t he  facts also is evident in i ts accusation that the 

Commission “acceded to TC’I ’s rewriting of the aggregation r t~ les”’~  in  the Richa&on case.3i 

Whilc NA’I’OA implies that TCI used sampled data throughout its aggrcgated PCC Form 1205, 

in  fact. and as lhe  Commission fnond. TCI 

relied on sampling to facilitate its ratc calculations i n  only three 
~e : i s :  (I) thc average hours spent on diffei-ent installation 
activities that must be reported on Schedule D, which i t  derived 
from tield experience I‘or the 40 sampled systems; (2) allocating 
certain accounting entries between customer preinise activity and 
network activity: and ( 3 )  detcrmining the percentage of “security 
devices” on either side o f  the customer demarcation point.” 

Moreovei., TCI supported its limited incorporation of sampled data with a professionally 

p q a r c d  explanation o f i k  use. which i t  provided to rhc I,FA and its consultant.” Thus, 

NATOA’s accusalion that the C‘omniissioii abdicated its I-csponsibilities in  the /<ic/iurd~on case 

is bascless. 

NATOA’s accusations unlairly attack thc integrity of thc Commission’s staff who have 

I;ihoreil to apply and implement rate regulation i n  a niaiiiier that i s  both equitable lo all parties 

a n d  consistcnt with the Indeed. the Commission’s staff has resolved thousands of cable 

7’OA c ‘o l l ln l c l7 / . \  ar 49 1.1 

’’ T( ’J  ii/~/<;ch(~lzison, /nc . I3  I;(’C Rctl 2 1690 (Cab. Scrv. Bur. I 098), vecon.~idevution 
pr.orziet/ in / IWI trnd denied i17 part.  14 KC:C I k d  I I700 (Cab. Serv. Bur. 1999). Corncast is 
successor i n  interest to the Ihtmei- ‘IC1 system in Richardson, Texas. 

T ( ’ /  Richardson, Inc.. 14 TCC Rcd 11700 at para. I5 
/d. at para. 11, citing Robert C. I laiuiuni, Ph.D, Statistical Analysis Report, Sampling 

l’lali and Estimates Ibr FCCl Form 1205. 1997 Data (February 20, 1998); Robert C .  I lannum, 
Ph.1). Statistical Analysis Report, Sampling Plan and Edioiates liir  FCC Form 1205, 1996 Data 
(1-chi-tiary 2 I .  1007). 

cvasioii.‘’ .YAvilOA (’onimei?ls at v. 14, 44; .YW al.co NPRM at para. 55; Revisions to Cable 
Television Rate Regulations, Ord<,rl~- FCC Rcd 
I,’cd. Reg. 56880 (Scpt. 5, 2002). Similarly, N A T 6 A  accuses thc Commission of making no 
“attempt to comply with thc congressional mandate” and “tak(ing] no discernable steps to stop 
evasions: c u i  thc contraiy . . .[it] has taken steps that positively encouraged evasiolls.” fd. at 14. 
NATOA clitiins tha l  [lie Commission’s inessagc to ”cable operators is: If you thinlc (,fa cle\,cr 

’(’ 

i 7 

According to NATOA. [he Commission ainentled its June 2002 ruling “possihly to permit 

, FCC 02-228 (released August 14, 2002), 67 

i K  

(conlinl4r.d. . .) 
- cj . 
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rate rcgulatioii cases and hits ordered ninny mill ions ofclollars i n  rcfunds where operators made 

cri.oIs either in  interpreting Il ie Conimission’r rule: or in calculating their  MPRs and therefore 

inadvertcn~ly charged their ciistoiiiers inure than the Commission’s regulations may have 

a l o b c d .  Regardless olwhether N A T O A  or any other party agrees or disagrees with the outcome 

of particular cases, tlic Chniniissiun’s staff deserves praise and rcspect lor  their efforts rather than 

NATOA’s sel I-scrving disparagenieiit. 

II. The Commission’s Rules Prohibit the use of Punitive Sanctions such as Fines and 
Forfeitures for Alleged Violations of Rate Regulations Pursuant to Explicitly 
Expressed Congressional Intent. 

NA-TOA asserts that the Coinmission should cstablisli “tines or forfeitures that localitjes 

and impose sanctions on cable operators “over can i ise lo enforce the Commission’s rate 

rind uhove the ~ol lback to a rcasonable ratc. 

c ~ ~ ~ ~ s i d c r c d  and rejected as inconsistent wi th explicitly cxprcssed congressional intenl NATOA’s 

cni-lier ;iltcnipts to unfairly punish cable operatoi-s l o r  every conceivable misstep i n  i~nplementing 

ratc rcgulatioii, “ei~cn if [as NATOA asserts1 such errors iiiay have been made in good faith.”” 

N A ’ I O A  prcivitles no bctteriListificatioii for ignwing congressional intent now then i t  d id 111c11, 

antl thc Chnimission slioultl once agaii i  reject NATOA’s invitation to do SO. 

, 3 4 0  The Chminission. howcvcr, has previously 

In t i le K r r r c ,  Or.t/el.. [he Commission considered remedies associated with ratc regulation 

antl I-cjcetcd NATOA‘s contention that  I ,FAs  should be given the power to impose fines or other 

(. . . con/iiiziid) 
way to tleleat our rules. we‘ l l  let y o u  liiwc i l .”  ld. “IJnless an operator’s f i l ing was actual~y 
marlted -THIS IS A N  EVASION’ in large block Icttcrs, the Commission would take Tor granted 
ihai any I I ~ I I - ~ ~ I I ~ ~ ~ ~ ~ I I ~ ~  was an honesi niistalte, even in the teeth of contrary evidence - and. 
instead of correclinp the inistake, / w / i c t n o / e  it. A more striking way ofrewarding evasions co~ i l d  
hardly he iniagined.” Id at I 6  (emphasis in original). 

/d ill It). 

/ d  at 24 (cinphasis iii original). 

Id. :it \‘i 

Ill 

4 1  
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42 saiictions for pulative violations of rate regulations. 

"prccmptletl] local laws to tlie extent lliey may permit the use of such sanctions.""' As Congress 

made cleiu i n  the coiilexi of cablc progr;rniining services, "[a]  jinding /hi rLrie,y cryc 

unwrr.\onuhle i.c noi lo hr i lc r 'n i i~d Lr t ~ I ~ ) I r i / i ( ~ i i  oj l r r i v  ,silhjeo Io /he penui/ie.s ond fiy/citure.r o/' ihc 

( 'r~rri/iiiinic.rr/ic,n.c A c / :  

respect to basic cable rates -- that is_ a determination that either existing rates or a request for an 

inciciise is unreasonable is not a \iolatioii of law and does not warrant punitive action by a 

lianchising authority."" N A  KIA advances no plausible rationale for the Commission to reverse 

course at this late date and confer upon LI;As the t~nprcccdented and unwarranted powcr to 

impose punitive sanctions. 

Indeed, the Commission specifically 

. 4 4  I'hc Comniirsion hcld that "the s ane  rationale should apply with 

I n  plccnipting the iise of punitive sanctions. the Cornmission also undoubtedly 

understood that the p n t  of  such power could casily be abused, and subsequent events proved 

11iiil undcrstanding to be correct. For example, in  ('e!7lury C,'omn?imi~ulion.(s (,'or.,'[~r.~'/ion,'" the 

c';iblc Services Dureati stayed Iwci Ll:A rate orders based upon the "City's threatened fine of 

0;500.00 p u  clay and associated legal ices i f  Ccntury appealed either. . . [of tlie] local orders to 

( l ~ c  C'cinimission. I'lie Bureau Ihunil (tiat "thc Cily's thicatened fine is coercive. the intcnt o f  

which is to tlissuadc Century from exercising its right to appeal the local authority's mtcmaliing 

decision to thc Coimmission.""x Ilntbrtunalely, as Comcaat made clear i n  its initial Comments 

and as the ('er?/ui>J case confirms, the propensity of LFAs to ignore the Commission's rules and 

,.17 

RtrIc OR/<,,. at  5727-28. para .  144-45. 

I d  at para. 145. 

H.R. REP. N o .  102-h2X, at 88 (1992) (emphasis added). 

Ilufe O r l e r .  a1 -5728. para. 145. 

' c n i u q  C'oir7n~~mictrlion,s ~ 'o/poroi ion3 I2 I'CC Red 987 (Cab. Scrv. HuI. 1997). 

Id. at pal-a. 5. 

Id 
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4‘) ah~ise their authority i n  rate procccdings is iiot ~iiiconiino~i. 

consistently. however. that “[a]lthoiigh local franchising authorities have broad nuthority to 

encourage compliance . . . they iiiust cxcrcise that authority in accordance with the Clommission’s 

rulcs.””’ 111 fact. Section 623 ofthc Cominunications Act requires as much.” 

The Commission has Ileld 

Contrary to N i U O A ’ s  contentions. 1.I:As already have more than ample authority to 

enforce rate regidation. Under the Comniission‘s rules. [,FA’S “have the authority to deem a 

ion-rcsponsivc opcrator i n  detault and cntcr a i l  order tinding the operator’s rates unreasonable 

and inandating appropriate relief. ‘l’liis I-eliefco~ild include. for example, ordering a prospective 

rate ~~cduction and a refund.”’2 Moreover, permilling punitive sanctions by LFAs as NATOA 

suggests wo~ild undouhtetlly result in  ii Ilocid of appeals tlial \ \odd severely and unnecessarily 

tar the C:ominission’s ~‘eso~~rccs .  Giver thc cxplicit provisions of the 1992 Cable Act, 

congressional intcnt, and thc Comuiission’s wcll-established rules. the Commission should again 

decline N A  I’OA’s attempt to impose punitivc siinctions on cable operators for alleged violations 

ofthc Commission’s ratc regulatioiis. 

A s  Coincast notcd i n  its initial Comiiiei~ts.’~ the Commission also should take this 

opportunity to clerily that any refunds ordered i n  coiinection with a cable operator’s filing under 

4 [I 
( ‘omus/  ( ‘onzinen/s at 5 1-52 

M ~ i r y / ~ i d  (‘rrhle / ’u r~ iwr .s~ 12 FCC Kcd I 1  0 5  1 (Cali. Serv. Bur. 1096). See U/.YO, e.g , io 

Noiwo ( , ’dJ l lJ  Conipuny ~ / % / I I  ( ‘~?UI lZ /Je~ .S  (;ihle (‘onipuny f ~ / ’ ~ ~ O I J O ~ O ,  I O  FCC llcd 5 158 at para. 7 
((‘ab. Sen.  BLII-. lOO5). 

“Scction 623 of the Cablc Acr requires that local regulation and cnfoorcement of basic ( I  

cahle rates be within the guidelincs set Ibrrh by the Commission.” Rate Order at 5728, para. 145; 
,see 47 I1.S.C. 4 543(b)(j)(A). 

Implc~iicotntion of Scctioiis of the Cable Tclcvision Consumer Protectioii and 
Compctition Acl ol‘ 1992: Kate Regulation, Buy-Through Prohibilion. Third Order on 
K[,c .on.s i[ le~~~/ion.  9 I:CC Kct l  43 16. ,4347 ( I  904). In addition. ifan LFA is empowered by state or 
local law to do su, i t  may impose lirics or forfeitures for violations of its rulcs. orders. or 
dccisions. including filing deadlines and ordel-s to provide i~iformation. ld. at 4345; 7’C:f 
C ‘ i ~ h / c i ~ i . ~ i ~ i  o/’,S/. Lovi.s, lnr,. 9 I C C  Rcd 2 14 I ,  2 142 ( 1  994). 

j2 

5 1  
( , ’ o r i i c u s l  C~,’riniinetir.s at 50. 11.146. 
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the annual irate adjustment 

process. I n  light of NATOA's predilection for the imposition ol'proliibited punitive sanctions 

and its expressed dcsii-e lo extracl rcl'uiids and other payments lkorn cable operators regardless of  

whether :in I J ' A ' s  ralc order l ias heen appealcd." a d .  as the NATOA C'ommcw\. ilcmonstrale. 

cablc operators sliottld be protected from I J A s  that view the Commission's rate regulations as a 

iiicchaiiism to punish cable operators for a variety oC imagined indiscretions. 

must be implemented through the FCC Form I240 true-up 

I ii the l?iir/een/h XL,c.onsicl'o.o/i,,n Order_'" the Commission specifically determined that 

operators Mould he required to i-eturr a n y  ovcrchitrges plus I I .25 percent interest to subscribers 

in  Ihc rorm of rcduccd rates calculaled rhrough the true-up process. 

['I']Iic true u1' will allow many subscribers to realize the benefit o l  
on ly  one rate increase per year without ultimately being 
ovcrcharged foi- rcgulakd services. Although i n  soinc c a m  an 
operator may make an annual rate increase that reflects projected 
cost changes t ha t  are greater than what actually occur in practice, 
when opei-ators ad,iust their rates pursuant to the true up in the next 
year, the operator will reduce its rates on a prospprctive basis and 
the o\,ercliarges pl~is  interest wi l l  be returned to subscribers i n  the 
form ofwdriccci rates i n  twclvc c q u a ~  montIily insta~~nients." 

Coincast sulmiits tli:it whether an opcrator's aclual BST rate exceeds the MPR due to an 

ovcrcstin1;lIion of' projected costs, the disallowance of'costs by an I.FA, o r  a simple 

miscalculation, the identical refund Incthodology should be applied in accordance wilh the 

(~'omniission's well-established annual rate :djilstrnent rules. As thc Commission has ohscrved, 

"1s;lubsct-ihers are protected l q  this system because if an operator overestimates its permitted 

.S2e 17 C:.JIII. 4 76.072(e). 
.. '' 9ATOA C'onin?en/.~ at 19. 
i(l Im~?leinentntioii o f  Sections of the Cable lelevision Consumer Protection and 

Competition Act of I O W  Rate Regulation, 7hif.ieenih Order on Rcconsiderulion, 1 I FCC Red 
3 X X  ( 1  905) ("Thir/cen/h Rcc.oii.sic~~'rriIion Order"). 

7, / r / .  I I I,'('(' Red at 422. parl~. XZ.  



ratc . . . the operator would bc requircd to account for this overestimation plus I I .25o/u intci-est 

when i t  maltcs its ilex1 rate ad,iuslrnent at the beginning ofthc next rate year."" 

I 11. NATOA's Proposals Regarding Determinations of Effective Competition are 
Inconsistent with thc Governing Provisions of the Communications Act. 

111 contrast to the suggestions made by the Cable Partics that werc designed to improve 

tlic Commission's et'fcctive compelilion processes ~ suggestions which conform to thc lctter 

a n d  spirit oi'the Cotiimunications Act and which account tor the undcniable compctitive rcalities 

oi' Loday's MVPD iiiiii-ket~ ~-~ :'v,ITOA 3 ('orizwzc,n/.i sct forth a series ofproposals designcd to 

ensure that cable operators remain subject to LPA rate regulation without regard to tlie presence 

of effective competition o r  the povcrning provisions of tlie statute. The Commission should 

reject NAl~OA's ploposals because cach is directly in  conflict with lhe Communications Act. 

i', 

I:or cxample. NAl-OA suggests that thc Commission '.apply effective competition tests 

axording 10 those areas wlicre conipetition ac~ua l ly  does and docs not exist, rathcr than by entire 

rrancliise area.'""' nut this suggcstion is fatal ly in conflict with the letter and spirit o l the  

(:olnlnunications Act. As Corncast noted in its initial Comments,"' Scction 623(1) of the 

(:ommunications Act specifically defines "effcctive competition" with reference to the cable 

operator's fr;itichisc arcs."' Indeed. the Commission concludcd more than nine years ago in the 

ld.. I 1  TC'C Rcd at 41 5. para  GI 

&e (,' i j~ncU.<l C.'i~rnt~~c,~?l,% ill 3 5-42: ('OX ( 'oJlll??L.nl.\ a t  I 8-2 1 : (~'uhlevision (~'lJJlll71enl~S at 16- i ' J  

17: ,\I( ' 7 2  ( ' o m n w n / , ~  at 28-32. 

NATOA ('otiimen/s a t  22-22 

('iJmCU.Y/ ( ' o ~ n n i c n l , ~  at 18. n . l  11 

'* 47 U.S.C. 5 543(/)(1) provides lour clefinitions of "effective competition," each ofwhich 

l I 0  

(8 I 

are de~erniincd exclusively on il ri-anchisc area basis; viz; 
(A) fewer thaii 30 percent of  tlie lhouseholds i n  /he frunchisc area 
subscribe to the cable service d a  cable systcm; 
(H) /he,frtmchi.w L I ~ ' C U  is-- 

progi.amming distributors each of which offers comparable video 
pi-ogratnming to a1 least 50 perccnt orthe houseliolds in the 
,fi.onchi.rc ure(i; and 

(i) served by at Icast two unafliliated multichannel video 

(coniinued . . .) 
- 1 4 -  
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that “tlie detei-inination of’eCfective competition should be made 011 the basis of a 

1)-ancliise ;ires" h r  precisely this reasoti.”’ Givcn the statutory requirements. no doubt cat1 exist 

Lhat cleterniioations of effective compelition must be made with regard to an operator’s elitire 

franchise area rathcr than on a piecemcal basis as NA’I’OA contends. NATOA‘s snggestion also 

would impose an unduc aclministrative burden on cablc operators and the Commission because i t  

inandates determinations hascd 011 piecemeal sub-sets of an opcrator’s franchise area and would 

require the submission o f  multiple, repetitive petitions before the Commission with regard to the 

same coininunity. ‘I‘hus, not only is NA’I‘OA’s proposal foreclosed by the plaiii language of the  

stalute. i t  :iIso is in consist en^ witli the 1992 Cable Act’s underlying purpose to ‘-reduce 

idniiiiistrative hurdcns on subscrihcrs. cablc operators, franchising authorities, and the 

Cominissioii.3’64 

NATOA also argues that because DRS competition supposedly does not “suTficel I to 

keep I-ates reasonable””’ the Coinmission should “tlccline to h i d  effective competition based 

( . . Cf lJ l / i f lU l?d /  

(ii) thc numbcr ufhouseholds subscribing to programming 
hervices ollkrcd by ~iiultichannel video programming distributors 
oLhcr than the largest inultichanncl video programming distributor 
cxcecds 15 percent ofthe households i n  [he franchise arm;  
(C) a ni~tltichanncl video programming distributor operated by the 
lraiichisiny authority for ~hul,frunchi.c.c ureu offers video 
programming 11) at lcnst 5 0  percent of the households i n  Uwu 
{ilunchise ureu; or 
(D) a local exchange carrier or its afliliate (or any multichannel 
video programming distributor using the facilities of such carrier 01 
its affiliate) oflers video programming serviccs directly to 
subscrihcrs by any means (other than direct-to-home satellite 
services) in / h v / i t ~ ~ d ~ i . t c  c / r e ~ /  of an unaffiliated cable operator 
which is providing cable scrvice i n  that franchise area, but only if ‘  
 lie video programming serviccs so offered in that area are 
comparable to the vidco pIogramming services provided by the 
iniaffiliated cable operator in /ha/ emu. 

47 [J.S.C. $ 543(1)(1) (zniphasisadded). 
r,i 

h4 

I(UM OIY/C/: 8 I;’CC Red at 5672, para. 17, 

47 L J . S . C ’ .  5 543(b)(?)(A). 

,,?d/lT(lA (’fJrt7/71c’fl/.V at 30. As noted above. even LIAS tlisagrce \x,itll NATOA’s prelllisc, ,, 5 

(conlinucd. . 1 
- 1 5 -  
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solely upon DRS” peiietr;ition.”’ NATOA admonishes thc Commission that “to depend on DBS 

is to abandon thc Commission’s rcsponsibility under the law to protcct subscribers from 

t~nrcosonablc ralcs.””’ Once again, NATOA’s argument is irreconcilable with tlie govcrtiing 

provisions of the Conimunications Act. ‘I‘he 1992 Cable Act provides explicit and detailed 

req~iiremcnts that generally niantlate a determination of  effcctive competition if more than “ I  5 

pcrccnt uf’ the households i n  the francliisc area”“* arc sc,rved by qualified MVPD coinpetitoi-s. 

Ini lcctl. the Coinmission l ias recognized that “a cable operator has a statutory right to be free of 

rate regulation il’cflkctive competition cuists.””” The 1992 Cable Act therefore requires the 

C:nnlmission lo  acknowledgc tlie cxistence ofcffectivc competition whenever i t  determines thal 

any oiic of the statutory tests arc satisfied. This is “lhe Commission‘s responsibility under thc 

law,.,7(1 

In  ii similar vein, N A I O A  suggests Ihat DHS competition should not constitute “effcciive 

colnpctition” hecausc DDS opcrators fail to offcr “comparable programming” within the meaning 

01‘ Scction 613(/)(1)(D)(i) o f t h e  Conimuiiications ,Act.” Specifically, NA’I‘OA claims that “the 

pi.ograinniing packages offered by DHS are iiot yua/iloliiw/y idmlical to cable’s basic tier, whosc 

defining llictor is thc inclusion of broadcast and PEG channels.”72 The obvious fallacy in this 

t~casoning is that the statutc defincs cftectivc conipctition in  terms of  “comparable prograinming” 

(. . . i.on/inuctij 
A!/ Rulrpyyer (‘omme17/,~ at 7. citing Peter Grant, Thc C ’ N / J / L ‘  (;14y C ‘ u l . ~  His  Role,?, W A L L  ST. J.. 
Sept. 25: 2002. Iiidccd. uerc  there ;my [ruth to NATOA’s claim that DBS competition does not 
result i n  di.aiiiatically lower cablc television rates, i t  is because ovcrall DBS rates generally 
exceed h x e  charged by cable opcmtors Cor similar service packages. S e t  .vupru 1.12. 

N A 7 ’ 0 A  (.’omnzeni.s at  38 

Id. at 31 

Of8 

6 7 

‘Iy 47 [J.S.C. 8 543(1)(1)(B)(ii). 
( > ( I  

711 

Rule Oizkr; 8 I;CC Kcd at 5669, Ipara. 42. 

:h,.I7U,4 C’on7menl.S a t  -3 I .  

47 0.S.C:.  i: S43(/)(l)(B)(i); ~ ~ c , e . s r r p ~ ~  11.62 

iVATO/l (‘on?/77cn/.c a t  53 (cniphasis addcd). 

71 

72 



rather than the “qualitatively identical” programming NATOA would prefer. Under the 

Commission’s i.ules. coniparable programming means “at  least I2 channels of video 

1~rogratiitiiing, including at least one channel of nonbroadcast service 

the stalute nor Ihe C’oniinission’s r d e s  permil the novel construction NATOA advocates. 

Neither 

C‘ontinuing to t h o w  the plain and well-established meaning ofthe statutc to the wind, 

NA’IOA also claims that before effectivc competition can be found cable operators “inust show 

tliat (ill subscribers in tlic area to he declared conipctitive actually have competitive 

alternativcs. 

the C:ommuiiicntions Act niandatcs i i  finding of cffcctive competition where two Linaffiliated 

MVPDs each “ol’firs comparablc video programming lo at least 50 percent o l  l l ic houscholds in 

tlie l’ranchise area” and where the sinallcr of the two conipctitors actually provide service to 

more ihan liftreti [percent ofthe householcls in that franchise area7’ ‘l’hus. Congress detcrinined 

that cffcctive competition slioiild be louiid whcre at least f i l ly  pcrccnt o f  potential subscribcrs in 

the ll-anchisc area (rathcr than tlie one Inundi-cd percent claimed by NATOA) have competitive 

MVI’D alternativcs. NATOA’s  proposal is Iiopelessly inconsistent with the statute. 

..7.1 Cnngrcss, however. rcachcd a very different conclusion. Seclioii 623(/)( 1 )(R) 01‘ 

’~’ 47 C F . R .  4 76.905(g). 111 tlie 1990 Act, Congress specified that for purposes of the LEC 
effective competition test “comparable programming” means “that the video programming 
service sliotild inclutlc iicccss to at least 12 channels ofprogramming, at least some of which are 
television broadcast signals.” S.  CON^. REP. NO. 104-230, H.R. CONF. REP. NO. 104-458, at 170 
( I  996), reprinted in 1996 IJ.S.C.C.A.N. IO. 183. The Commission noted the diftercncc bctwcen 
Lhis dcfinition and tlic tlelinitioii the Coininissioll adopted for purposes o l  the elfeclive 
competition tests enacted as pnrt of Ihc I902 Cable Act. Cy.’ 47 C.F.R. 5 76.905(g). Ultiiiiately, 
ho\vcver, the Commission determined tha1 its existing definition of comparable programming 
“should be ~ s c d  fo r  both competing provider and LEC effective competilion determinations.” 
( ‘tihie Acr Rcftmn FiiiuI Order. 14 FCC Rcd 5296 at para. IS. Therefore, for purposes of all the 
clfectivc competition tests, “comparable programming” means “at least twelve channels of 
proymiming, including at least one channel oEIlollbroadcast programming service.” Id. at para. 
16 (footnote omitted. citing Kotc Oi.i/er. 8 FCC Kcd at 5666-57). 

” 
, 1 :47~) ,4  (hf72~77OnLY at 38 (empliasis adtled) 

47 II.S.c‘. 5 S43(/)(l)(B)(i)-(ii): .see sirprrr 11.62 7 5  
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Finally. in a last-ditch attempt to evade congressional intent and ensurc that cable 

operatol-s rcinaiii subject to local rate regulation despite the existence of effective competition, 

NATOA urges the Conimission to require that cable operators submit effective competition 

pcLitioiis to W A S  for an initial determination before being permitted to f i l e  the petition with the 

('r,iiimissiot\.'~' 'l'hc statute. of course. prolgidcs LFAs with no such authority. Moreover. i n  the 

('oniniission's initial ratc rcgulation proceeding. LFAs argued that they were unable to obtain 

inkmiation regading the estent or conipetition in their franchise areas," and NATOA claimed 

in its instant Comments that 1,FAs were witliout sufficient resources to administer rate regulation 

witlioiit additional payments from cablc op~rators . '~  Rascd upon NATOA's Comments, it no 

doubt would expcct cablc opelators to pay lor the LJAs adrninistrativc and legal costs associated 

uith ;in additional local effective ccitiipetition proceeding. '1 i c  Commission should declinc 

N:\l'OA's suggestion hecausc it (i) has 110 basis under the Communications Act. (ii) would 

impose undiic atlministi~ative burtlcns on cable operators, and (iii) is a patent attempt to deny or 

unduly dclay cable operators' "s ta l~ i tory  right to be free 01' rate regulation if elfectivc competition 

ex is, s, .:7') 

A s  Cumcast. (:ox. Cahlevision. and NC'I'A explained i i i  detail in their initial Commen(s, 

the C'onimission should instead adopl ii rcviscd presumption o f  erective competition that 

acl;nowledges the rcalily o f  Loday's MVI'D iiiarltel.'" Thc Cable Parties noted 11iat intervening 

legal. markctplacc. and technological developincnts, including intense competilioii from DBS 

operatnrs. ful ly support thc Comrnission's dctcrmination to revisit and revise its regulations, and 

in  [his casc to rcvisc thc presumplion regarding the esistence of effective competition. lnasmtich 
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as IIBS Ipenetration excccds the statutory tifteeii percent penetration test on a state-wide basis in 

at least forty-four slates, a rcvised presumption is hoth reasonable and appropriate. Moreover. 

tinlikc NATOA's suggestions regarding effcctive competition, the procedure suggested by 

Cnmcast is entirely consistent with (he statute. will reduce adininistrativc burdens on all parties, 

iind is fair. Specifically: 

X I  

Where a cable operator believes it is subject to state-wide effective 
competition, i t  should be required to s~ihmit a petition attaching 
Skjl'rends or other equivalent documentation demonstrating that 
IlnS penctration in lhc relevant state exceeds fifteen percent ( I  5%) 
of  occupied households. 'I'he opcrator would be required to serve 
the petition on al l  certified L t  As in areas where the operator is 
seeking a deterinination of effective competition within the state. 
If no opposition to the petition is received within thirty (30) days, a 
tlelcrminatiou of elleclive competition should be decmed granted 
in all affected lianctiise areas in the state tliat declined to oppose 
the petition. Any al'fccted I .FA withiu the state opposing tlie 
operator's petition witliin the thirty (30) day pcriod should be 
requii-ed lo demonstrate a lack of effective competition within its 
franchise area using thc same data and in forination that cable 
operators routinely use now to demonstrate the existence of 
effective competitioii. 'l'lie operator sliould then have an 
oppoi'tunily to reply to tlie opposition pursuant to the 
C'ominission's existing rules. To ensure that LFAs are lint unduly 
hurdened in obtaining information rtgarding DBS competition i n  
their franchisc ;ircas. the Cominissioii should simply amend 
Section 76.907(c) of tlie rulesx2 - which requires competitive 
disuibutors to provide timely inlormation regarding the cxtent of 
heir  servicc i n  the franchise area at their own expense - to 
includc I I A s  its well as cable operators.*' 

'I By April 2002, "direct to liolne penetration exceeded I5 percent in  44 states, 20 percent in 
36 s[aics. 25 pcrcent in 22 states, 30 percent in  seven states and 40 percent in one state." Annual 
Asscssnient of the Status of Coinpctition i n  the Market for the Delivery of Video Progranming, 
MI3 Dockel No. 02- 145, C'omnic'i?l.s'o/'/he Matiotml Chhle and Telecommunicaiion.~ Associalion 
at  1: (liled July 29. 2002). 

'' 47 C.F.R. $ 76.007(c). 
x ? 

( 'onic(i.y/ ( 'orlimccn/.v iii i9 
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IV. NAIOA's Proposed Supplcmental Charges for the Cost of Rate Regulation Violate 
the Limitation on Franchise Fees Established by Congrcss. 

The Coinmission should deny NA'I'OA's request to authorize the imposition o f a  new 

l a y  01'local fees on cable operators in addition to franchise fees because it would violatc the 

exprcss requirements of the C:ornninnications Act. Moreover, the Coinmission's rules already 

providc atlequatc regulatory altcrnatives for those LFAs that legitimately lack adequate resources 

to ndministcr BST rate regulation. 

NA'rOA is well aware that Section 622(b) ofthe Communications Act limits the 

franchise fees IJAs  inay impose on cable operators to no more than five percent ofthe 

opcrafors' iiiiiiual "gross wvciiiies dcrived . . . kom the operation of the cable system to provide 

cahlc 

fees as "(/MY tax. fee. or assessment i f u n J ~  kind imposed by a franchising authority or other 

governmental entity on a cable operatol- or cable subscriber, or both, solely because of their status 

as SLI~~I:'*' The law, thercrore, prohibits the "relief' NATOA requests. 

Subject to certain exccptions no( reloant here, Congress defined franchiscd 

'The law, Iiowevcr. appears to he no impediment to NATOA in proclaiming that the 

Corninission shuultl inaltc .'it csplicit that local coiriinunitics can charge cable operators, OI'CT 

c o l t /  uhove ihei,- ,~~~inchi. tc,~~.r. \ .  for t i le cost oi' rate 

short shrili to this, N A T O A ' s  latcst attempt to circumvent the statutory franchise fee 

In atlditioii to heing prohibited by the Cornniunications Act. thc Commission's rules already 

provide LFAs that truly lack adequate rcsoLirces with a cost-free regulatory alternative. 'l'hus, 

Vie ~ornmission s ~ ~ o u ~ c i  givc 

'' 47 II.S.C. 4 542(b) 

'.' 47 (~1.S.C. 542(g)(l) (emphasis added). 
/\),47r1~4 '0177mcni.~ at 27 (cmpliasis added). 

Set,, e.g.-  ' l l i e  City o f  I'asadena, California: The City of'Nashville, Tenncssee; The City 01' 
Vii.yinia Bcach, Virginia; Petitions for Declaratory Ruling on Franchise Fee Pass 'l'lirough Issues. 
;l/i,niorciiidiini Opinion rind Order, I6 I*CC Rcd I8 192 (2001 ) ("fo.sudcna Order"), petiliom fi)r 
~ e i : i c u ~  pendit7g ~ U / J  w m .  7'esu.v ( 'odi/iotT,j%r U/ililjJ Is.sur,s I). FCC', No. 01 -6084 (5th Cir, 2001 ). 

s h 

$ 7  

l ) ( ' I  I l l 0 2  18107.1 - 20 - 
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:illo\vinf I.l:As to impose an additional layer oronerous and rcdundant fecs 011 cable operators (lo 

which tlicir DHS conipetilors are exempt) would serve no legitimate purpose, 

111 the K u / e  (h.dw_ the Commission addressed situations where a franchising authority 

"does not have the resotirccs to adiriiiiister rate regulation or the legal authority to act, but 

ncvertlielcss helicves that rates should he rcgulatcd."" The Commission's rules, therefore, 

pi.ovidc thal LFAs without the resoLirces to adniinistcr rate regulatioii may petition the 

Commission to i.cg~ilaIe WST rates, a n d  thc C:omniissiuii will regiilate unt i l  the Lt;A bccolnes 

able Lo cIo XI. 

resoul-ces L\WC not abused: 

X') Thc Comniissioii estahlislicd the following standards, however, to ensure that its 

[I]n providing that franchising autlioritics lacking the resources to 
regulate can arfirrnatively request FCC regulation ofbasic cable 
rates, we will presume that franchising autlioritics recciving 
frauchisc fees have Ihc resources to rcgulate. Any such franchising 
atithoi.ity seeking to havc the Commission exercise jurisdiction 
over basic rates will he required to rebut this presumption with 
cvidencc showing why the proceeds of the franchise fees it obtains 
cannot bc used to cover tlie cost of rate rcgulation. The franchising 
authority must present to the Commission a detailed explanation of 
its regulatory program. This showing should demonstrate that its 
franchise fees are insulficienl to fund the additional activities 
required to administer basic rate regulation. If the Commission 
deicrmines that the franchise fees cannot reasonably he expccted to 
cover the present regulatory program, as well as basic rate 
tegulation, i t  will assuiiiejurisdiction. Ofl 

111 secliing to imposc additional fees on cable operators. N A T O 4  conveniently ignores both the 

statute. which patently pi.ohihils rhein, and tlie C~vmmission's existing rulcs, which rendci. thcm 

unnccessary. The C'ommissioii should take nolicc of both and deny NATOA's rcqiiest. 

/(trio Order, 8 FCX: Rctl at -5676. para. 55. 

47 C'.F'.R. $ 4  76.913(h)(I); 76.945. 

X S  

X'I 

"" l?cric Order. 8 I;CC Rcd at 5676. para. 55 (footnote omitted). 

I ) (  I 11111? l.1X1(17S - 2 1  - 



V.  'l'he Commission Should Ensure that the Same Nan-External Kate Adjustment 
Applies to Both the Addition and Deletion of Rate Regulated Programming Services. 

Cimcast dcnionstratcd in its inilial Coinmerits that the Commission's rules adopted in tllc 

[I) acl.iusl (lie non-estclnal. or tesidual. portion of rcgulated rates 0 1 . C i u m I  /(ccrir.l,\ii~~e,.ii/io/? Order 

for the addition and dcletion of progt.aniiniiig 

reinstated i n  the Sixlh KcL.r,n.sid~,o-iilion Ovdel"" ~ properly balance the interests of cable 

opcratoi-s and  Ihcir custonie~-s i n  the ctirrcnt en\!irotiment wlicre only BST rates may be 

regulated." As C'omcast notcd, the S L ' C O ~  X e ~ ~ ~ i d e ~ ~ l i ~ n  Order '.s Mark-Up methodology 

(i) is siiiiple: (ii) is wel l  understood by cahlc operators and LPAs; (iii) imposes relatively few 

adniinistl.;itive burdens on cahle operators. ILFAs. and the Commission; and (iv) is fair to both 

cab le  operaiors and their ctistomers. Coincast therel'ore again recommends the Commission 

clarify that the Mark-llp methodology should be used to calculate the non-external rale 

aijj~istincnt associated with the addition and deletion of all regulated services. The proposal set 

liirth i ti paragr;rpli 19 0 1  the NPRILI, inodi tied i n  accordance with Coincast's initial Comments,o" 

conseclucntly sliould be adopled as the  Coniinission's pcrmanent vtile. Even NATOA 

acl,tiowlcdgcs ihat C'omcast's iii~ci.pi.etaiion o l i l i c  C:ninmission's rules is reasonable. 

- which the Commission ordei-ed 

' V i  

07 

Some I-l:As ncverthelcss ttrgc the Cominission to impose a lopsided and unfair residual 

adj tislinent mcthodology based upon 11ic dubious assumptions that (i) p~ogranini ing serviccs 

delctcd li-om tlic HST ai'e inigiated k )  tlie CPS'r. and (ii) the unregulated status ofthe CPST 

''I 

'" 
0 FC'C' licd 41 19. 

37 C:.l:.R. 6 76.922(e) (1994) 

1 0 IY'C llcd 1226 ' I 1  

"' C'olHCti,Vl C ' ~ l l J l l ~ C ' J ? ~ . ~  18-28. 
'13 

lih 

/ (I .  21 19. 

Id ill 24-27. 

3XAT0,A ( ' ow i /~rcn /~s  a t  42 ("tlie Commission's ilrafiers may have intended the Iruiguage i n  'I1 

(g)(X) to mean that when rhc 'new and improved' subsection (6) sunset, subsection (9) would 
w I ' c , / . /  / o  /lie fo i .m, / .  /irnguogc, of'/hir/ .secrion. lprior to any  sunset requirements and without the 
,Si.rlh l(c~.on.\i~ic,i-~r/ion Order- i iiew atljustiiients" (emphasis i n  original)). 
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.;ustities pcna~izing operators for deleting BST programming services."8 F O ~  example. t l ie  N ~ W  

Jersey Board of I'ublic Utilities (-.HPLI") asserts that "with no government control over CPS'I 

i'alcs. a channel addition per se should not exist as part nf t l ic  formula to increase rates. . . . 

(hiverscly. the I1ST reduction fni- channcl delctions should be maintained as i t  rtabilizcs rate 

[.~ic1 by keeping an average S.43 deduction in the basic r a t  formula and also discourages 

deletions li-om thc basic tier. 

~'[cl(cleting a HST channcl often results i n  a migration ol'tliat channel to the CPST tier. 

Unregulatetl as the CPS-I' is, the opcrator ciiii pi-ice at will. Therefore, thc channel deletion 

component should rcmain in t l i e  i'nriiiula for setting hasic rates. as rclief for the operator is opcn 

cntletl un tlic CPST lici,. 

.3v! lhc BPI J.justities this outcome under the assumption that 

.. 

I k y o n d  the obvious iinfaiums of requiring littlc or no  adjustment for tlie addition ot'a 

BS'!' servicc wliilc iniposiiig ii substantial rate reduction for the deletion o f  those same services, 

~ h c  1vemises undcrlying thc 121,'As' arguinent are inaccurate and their conclusion therefore is 

mjus t i t ied .  As Corncast ohscrved i n  its ini t ia l  Comiiients, programming services dclcted from 

thc HSl '  arc not necessarily iiii~ratcd to the CPST as the BPLJ incorrectly assumes; moreover, 

;idhering to d i e  RPll's i.ecoinmcntlalioii would lead tn  anonialous and unjust results. 

[Plursuanl to tlie ternis of ii  local rl-anchise agreement, a cable 
operator may I k  rcquii-ed to activate a channel fni. public, 
cducationd, or governmcntal ("PEG") use that is later returned and 
tlclcrcd fi-oni tlie operdtor's BS'T channel line-up when insufficicnt 
programming is available to sustain the PEG channel.'"" Under the 
rule . . . (tirgcd upon the C:ominirsion by BPLJ], thc operator would 
l ie  required to substantially rcduce its rate even though its 
custnnicrs uoi~ld be recciving the .surnc services and even though 

' jX ,SL,C Revisions to Cable Tdruision Rate Kcgulations, MB Docket 02- 144, Cuiiiments of 
tlic Ncw .lerscy Ollicc o f  Cable Television of the Board o f  Public lltilities at 2 (filed Nov. 4. 
2002) ('':I],/ BPU ( 'iwrn7cnl~v"): Revisions to C'ahlc Telcvisioii Rate Regulations, MB Docket 02- 
144. C'oiiiiiients of the Massachusetts 1)epartinent oETeIecommuliications and Energy Cable 
Tklevision L)ivision iit 3-4 (lilcd No\/. 4, 2002) (.'Adcr.ss. DTE C'omnzenr.~"). 

w 

IO/! 

X I  l l l ' l l ~  iviin1eni.t a t  2 

.See47 [I.S.C. 4 531(d). 
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I01 thc operator's costs remained unchanged. 

Moreover, contrary to Hl'U's asstiniption, the rcgulatory status of the CPST is irrelevant 

to a deterinination of whether the Commission's BST rate I-egulations function to produce 

rmsonable IHST rates. Congress deliberately eliminaied CYST regulation because it determincd 

that tn;ii-ket forces stifficicntly regulate CPST rates. And, ill devclopiny its cable rate regulations. 

thc ('oniniission certainly did not aulhorize confiscatory €337- or CPST rates based upon the 

irnregulatcd status of per-channel and per-program services tinder the Communications Act, In 

thc final analysis. therefore. when stripped of' all legal argutncnt and regulatory history, which 

i i i l ly  support Coincast's positioii i n  ;my cvent, the only objectively [air result is that the same 

non-external rate adjiistinent be applied regmlless of'wliether programming services are added to 

01.  dclcted ti.om the BST. Wliatcvcr method the Coinmission iiltiinately adopts to calculate the 

amount 01' thc adi ustment. Conicast urges tlic (:ommission l o  apply its adjustment methodology 

tairly to both US'I' additions and deletions. 

CONCLUSION 

111 their iiiitiill Chmincnts. Chilicast and the Cnblc Parties provided the Commission with 

s e \ ~ r a l  balanced approaches for aniending Llic Commission's rules to account for the substantial 

Icyal. rcgulatory. and competitivc developments tha t  liii\Je occurred in thc niore than nine years 

since [he C'oinmission's cable television ralc rcgulations first becamc effective. ' lhe  Cable 

I'artics' proposals were specific. consistenl with thc statute, and soughl to balance fairly the 

inicrests of operators, I .FAs. and [lie ('ommission while reducing administrativc burdcns o n  all 

pattics. In contrast. NAI'OA's coinmcnts can only be cliamcterized as an  attack on the 

Comniission and the cable industry. NAI'OA's proposals. aside Pi-om being lopsidcd and patently 

unliiii-, confict with bolh tlic langiiagc and spiril uf  the C:oinmunications Act, and would 

~~ecdlcssly impose ciiorniow additional burdens on cable operators and the Commissioll. The 

- 24 - 
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C'ommission sliould therefore reject NATOA's proposals and instcad adopt the sensible and fair 

p~oposals set tortli herein and in  the initial ( ' o N ~ w . s /  ( ' o r n ~ n e n ~ ~  

Respectfully Submitted, c@{pJm;m C A 7  I ONS . INC 
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